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AFFIDAVITS ERODING THE INTEGRITY OF THE JUDICIAL PROCESS 

 In foreclosure cases, the requirement of the CPLR 3212 sworn affidavits from “a person 

having knowledge of the facts” has fallen by the wayside.  The standards established for sworn 

statements are being relaxed in foreclosure cases. The New York courts have become “lenient,” 

approving “canned” affidavits prepared by the plaintiff’s counsel, some requesting the affiant to 

check a box.  The requirement of a sworn affidavit from a person with personal knowledge exists 

to protect the truth-seeking process, protect the rights of parties from abuse, and to maintain the 

integrity of the judicial process.   

In a recent case, Aurora Loan Services, LLC v Taylor, 25 N.Y.3d 355 (2015), the Court 

of Appeals gave weight to an affidavit that was questionable on its face, if not fraudulent.  More 

glaring is the fact that the affidavit is hearsay.   

 

In this affidavit, the affiant Sarah Holland identifies herself as a “Legal Liaison” of a non-

party entity, Aurora Bank FSB (not the plaintiff).  Although she is not a lawyer, she nevertheless 

uses a title that is not found in the Dictionary of Occupational Titles, which was obviously 

intended to befuddle the court and litigants.  The affiant was neither in plaintiff’s employ nor did 

she have personal knowledge of the facts stated in the affidavit as to plaintiff (Aurora Loan 

Services, LLC).  The affidavit claimed she was liaising “for” plaintiff (an unusual role).   

The affidavit indicates that the oath was taken in Westchester County, New York, 

but was notarized in Marion County, Indiana.  Moreover, the affiant relied on unidentified 

“business records” to declare her “personal knowledge” of the facts.  The Court of Appeals 

mentioned in passing that stated:  “Although the better practice would have been for Aurora to 

state how it came into possession of the note in its affidavit in order to clarify the situation 

completely, we conclude that, under the circumstances of this case, the court did not err in 
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granting summary judgment to Aurora.”  Despite these gross insufficiencies and irregularities the 

Court nevertheless found the affidavit sufficient to grant the foreclosing party summary 

judgment; thereby divesting the Taylor Family of their home in Westchester County.   

The circumstances being that the face of the affidavit at least raised questions of fact (and 

was otherwise inadmissible as evidence).  The affidavit appears to have been prepared by 

plaintiff’s counsel in New York State and sent out of New York State for Ms. Holland’s signature 

and the acknowledgement. Red Flag:  the affiant may have been a robo signer of a document 

prepared by counsel on information she did not provide to counsel.  Did Ms. Holland have 

knowledge of the facts spelled out in the affidavit; did she actually look at plaintiff’s business 

records; did the trail of information in the affidavit travel from the affiant to the attorney, or as the 

affidavit suggests, from the attorney to the affiant? 

During this foreclosure crisis, the Court of Appeals appears to have sent a signal to the 

New York courts that they are permitted to stray away from the long standing law in New York 

that the plaintiff in a foreclosure case must own and hold the mortgage and note (or have 

authority from the owner and holder) at the time of filing.  The promissory note is a negotiable 

instrument. New York Uniform Commercial Code provides that its provisions govern negotiable 

instruments.  Following the Court of Appeals lead, the appellate and trial courts have showed a 

willingness to relax the law of negotiable instruments and it is not unusual to hear the word 

“possession” blurted in our courts, meaning that there is an affidavit from a servicer’s employee 

who declared that the plaintiff was in “possession” of the promissory note at the time of the 

commencement of the foreclosure case.  The Taylor case has opened a floodgate of improper 

foreclosure judgments and sales that would not have otherwise been granted. 

 More recently, in Aurora Loan Services, LLC v Mercius, AD3d (2d Dept, April 6, 2016), 

the Second Department seems to have gone off the new course.  The court declined to accept an 

affidavit of Michael Woods, “employed as a [V]ice President by Nationstar Mortgage LLC.”  In 
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Mercius, the Supreme Court and the appellate court followed the clear standard that a foreclosure 

plaintiff must demonstrate that it is the holder or assignee of the underlying note “by showing 

either a written assignment of the underlying note or the physical delivery of the note.” Although 

the appellate court reversed the dismissal of the case, it essentially found that there were triable 

issues as to the ownership and holder status of the plaintiff. 

 Faulty affidavits executed by Woods and other servicers’ employees are being used all 

over New York State to execute foreclosure judgments that uproot families and destabilize our 

neighborhoods. The Holland and Woods affidavits (attached hereto) demonstrate a critical 

inconsistency in the application of the law that determine winners and losers in a completely 

arbitrary fashion..The net result is a loss of confidence in and efficacy of the process whereby 

families and communities across this State are losing. 

 The New York courts must show a commitment to protect individuals against fraudulent 

and unethical conduct. On August 8, 2008, the New York legislature enacted the “Foreclosure 

Prevention and Responsible Lending Act,” intended to protect homeowners in foreclosure (2008 

NY Law, Chapter 472, Section 3).  The law requires the lenders, servicers or assignees to provide 

certain notices to homeowners.  The law also mandates, by enacting CPLR 3408, that the courts 

must conduct a meaningful settlement conference to determine “whether the parties can reach a 

mutually agreeable resolution to help the [homeowner and family] from losing [their] home.”   

In the face of the well-documented recalcitrance of the financial industry to negotiate in 

good faith or to file reliable documents, our courts have a responsibility to ensure that foreclosure 

plaintiffs adhere to the Constitution and the laws of this State.  New York citizens are entitled to 

Constitutional and New York State due process of law before they are deprived of their property.  

New York families’ and their lawyers’ faith in the judicial system is eroding.    

 


